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Under California law, if there is substantial evidence to support a fair argument that the
proposed project may have a significant impact on the environment, the existence of contrary
evidence is insufficient to avoid an EIR. See No Oil, Inc. v. City of Los Angeles, 13 Cal. 3d.68
(1974),; see also Friends of “B” St. v. City of Hayward, 106 Cal. App. 3d 988, 1002 (1980).

The relevant question is whether the effects of the Project are significant when viewed in
connection with past, current, and probable future projects. 14 Cal. Code Regs. § 15065(a)(3).
Here, there is substantial evidence to support a fair argument that the Landslide Revisions, and
the foreseeable subsequent developments, may have a significant effect on the environment,
which are not mitigated by the measures proposed in the MND. Therefore, an EIR is mandatory.
Id. Below, we discuss the substantial evidence supporting the finding that an EIR is required and
analyze the flaws in the alleged “mitigation” measures proposed in the Mitigated Negative
Declaration as they apply to Air Quality, Biological Resources, Geology/Soils, Greenhouse
Gases, Hydrology/Water Quality, Population/Housing, Transportation/Traffic, Utilities/Service
and Aesthetics. Given the overwhelming evidence that an EIR is required, the City’s failure to
prepare an EIR in connection with the Project violates CEQA and will result in significant
damage to the environment and community.

I. Air Quality

The Mitigated Negative Declaration alleges that, with mitigation, the Landslide Revisions
will have less than significant impacts on air quality. However, its analysis is focused solely on
construction air quality impacts and makes no mention whatsoever of long-term air quality
impacts, project-specific and cumulative, arising from increased vehicle trips as a result of the
development. The analysis largely depends on the fact that the development of the lots will
occur “on a piecemeal basis over a period of many years.” (MND at p. 8.) As discussed above,
this assumption underestimates the likelihood that the owners of the undeveloped lots, many of
whom have been attempting to develop their lots for over thirty (30) years, will begin
construction simultaneously, i.e., as soon as feasible.

The Mitigated Negative Declaration provides that if the “worse case” scenario were to
occur, and all the lots were developed simultaneously, the mitigation measures provided would
still make the air quality impacts less than significant. (/d.) However, the only mitigation
measures provided are (1) that the applicant “shall be responsible for all dust and erosion control
measures required by the Building Official” and (2) that the hours trucks and other construction
vehicles are allowed to park, queue and/or idle at the Project site are restricted as provided in the
City’s Municipal Code. (/d.) Yet, neither one of these measures actually mitigates the effect of
construction on the air quality. Nor do they address the cumulative effects of simultaneous
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construction on the air quality of the Project site, which is “semi-rural.” The first measure relies
on prospective action to be taken by the future applicants and the Building Official, without any
evidence of the likelihood of effective mitigation. Such reliance is an unacceptable mitigation
measure. See Sundstrom v. County of Mendocino, 202 Cal. App. 3d 296, 308-15 (1988)
(disapproving a condition to a negative declaration that required sludge disposal plan to be
approved by Regional Water Quality Control Board and the Department of Public Health)
(“Sundstrom™). The second measure does not address the possibility of subdivision and
environmental effects stemming from the construction of more than 47 new single-family
residences.

1I. Biological Resources

Although the Mitigated Negative Declaration acknowledges that there are patches of
coastal sage scrub (“CSS”) habitat identified in Altamira Canyon that traverses several
undeveloped lots in Zone 2 and that several of the undeveloped lots in Zone 2 abut the City-
owned Portuguese Bend Reserve and the privately owned Filliorum properties, both of which
contain substantial and cohesive patches of sensitive CSS habitat (MND at p. 9), it proposes
unacceptable and inadequate mitigation measures.

Instead of actually mitigating the impact of the development on the CSS habitat, the
MND again essentially requires implementation of mitigation measures to be recommended in a
future study. This is an unacceptable mitigation measure. See Sundstrom, 202 Cal. App. 3d at
308-09. Specifically, MND states that applicants for development on lots identified as
containing sensitive habitat “shall be required to prepare a biological survey ... [which] shall
identify the presence or absence of sensitive plan and animal species on the subject property, and
shall quantify the direct and indirect impacts of the construction of the residence upon such
species.” (MND at p. 9.) Where an agency fails to evaluate a project’s environmental
consequences, it cannot support a decision to adopt a negative declaration. Sundstrom, 202 Cal.
App. 3d at 311. Here, the MND fails to evaluate the Project’s environmental consequences with
regard to the possible loss of coastal sage scrub, a sensitive plant community, and instead puts
the onus on applicants to do so at a later date. Such deferred analysis of mitigation is
impermissible.

Furthermore, the MND fails to evaluate the Project’s possible environmental
consequences on sensitive wildlife species in or around the Project site, such as the cactus wren,
Cooper’s hawk, southern California rufous-crowned sparrow, and coastal California gnatcatcher,
all of which may be found in the surrounding areas, if not on the Project site itself. The courts
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have found that “absent a current biotic assessment, the conclusions and explanations provided
[by the lead agency in an initial environmental review] do not preclude the reasonable possibility
that birds, including species of special concern and others, may roost or nest on the property, that
small mammals may use the property as a movement corridor, and that development of the site
and elimination of the corridor may have a significant impact on animal wildlife.” Mejia, 130
Cal. App. 4™ at 340. Here, the existence of sensitive wildlife species in the areas surrounding the
Project site suggests that the Project may have significant impact on animal wildlife, thereby
meriting further review in an EIR.

Moreover, the MND does not even consider the possibility of design measures that could
preserve habitat for sensitive species on site, but identifies as its only mitigation measure
“payment of a mitigation fee”. (MND at p.9.) This is no mitigation but the admission of a
potential significant impact.

Lastly, the MND fails to address the environmental consequences the Project may have
on sensitive inter-tidal species located at the juncture where the Altamira Canyon, situated in
Zone 2, drains into the Pacific Ocean at the Abalone Cove Shoreline Park. This juncture is the
site of a State Ecological Reserve. Additional storm water runoff from the Project could increase
silt that could harm the inter-tidal species within this Reserve, yet the MND does not address this
potentially significant impact.

IT1. Geology/Soils

The Mitigated Negative Declaration also fails to adequately evaluate the effect of
development on the geology and soil in Zone 2. As the City is aware, this was an issue in Monks
v. City of Rancho Palos Verdes, 167 Cal. App. 4™ 263 (2008) (“Monks”). Please note however
that although the Court of Appeal ruled the City could not impose an ordinance depriving the
Monks plaintiffs of all economically beneficial use of the sixteen (16) lots at issue, the Court
never sought to prevent the full environmental review of the Project pursuant to CEQA or the
mitigation of the environmental impact resulting from the development of 47 or more lots.

Indeed, the evidence suggests that the likely development of at least 47 new single-family
residences would have a significant effect on the geology and soils at the Project site, which is
susceptible to landslides. In fact, the Monks court cites the City’s own expert witness as saying
that “allowing construction on all 47 undeveloped lots ‘would have a tendency to further reduce
the factor of safety.”” Id. at 308.
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Nevertheless, the Mitigated Negative Declaration states that there will be less than
significant impacts, with mitigation. However, the MIND again adopts unacceptable and
inadequate mitigation measures, ones that essentially require the implementation of mitigation
measures to be recommended in a future study. See Sundstrom, 202 Cal. App. 3d at 308-15.
The Mitigated Negative Declaration states, “given the known and presumed soils condition in
and around Zone 2, it is expected that soil investigations...will be required prior to the
development of any new residences.” (MND at p. 11) This is an impermissible attempt to delay
the formulation of real mitigation measures to a future date.

The effect of development on the Project site, given the “hknown and presumed soil
conditions in and around Zone 2,” is a highly controversial and complex matter that requires the
preparation of an EIR. As the MND notes, “the entirety of Zone 2 is located within an area that
is potentially subject to earthquake-induced landslides.” (MND at p. 11.) Indeed, the Mitigated
Negative Declaration states “the soils of the Palos Verdes Peninsula are generally known to be
expansive and occasionally unstable.” (/d.) The Mitigated Negative Declaration’s proposal that
applicants for development submit a “hold-harmless agreement” (/d.) does not mitigate the
significant environmental effects of development on the geology and soil at the Project site.
Rather, it only attempts to mitigate the City’s responsibility for damages. This is not a proper
subject for an environmental review and is certainly not a proper mitigation measure. If
anything, it is evidence that development will have a significant adverse impact on the hillside.

The Mitigated Negative Declaration fails to adequately consider slope stability and
possible slope failure during the construction process. The City already has substantial evidence
of the possible environmental effects of construction in Zone 2 based on the history of
Portuguese Bend. For example, given the history of landslides bordering the Project site, the
City has already had to take steps to stabilize the land at the Project site, including, among other
things, using “dewatering” wells to remove groundwater and installing a sewer system “to reduce
the amount of groundwater’” within the area. (Monks, 167 Cal. App. 4™ at 272; MND at p. 12.)
This stability can be jeopardized by any new development. In fact, recent tests indicate that, as a
result of the “dewatering” wells, a second slide plane has been discovered at approximately 180
feet below the surface at the Project site. Any new development could clearly affect the slide
plane and/or be affected by the slide plan and result in significant environmental impacts on the
geology and soil in Zone 2.

Furthermore, although the Mitigated Negative Declaration acknowledges that new
residences constructed at the Project site “will be required to connect to either the existing
sanitary sewer system or to an approved holding tank system if the sanitary sewer system is not
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available...” (MND at p. 12), it fails to adequately address the significant environmental impacts
of connecting these new residences to the sewer system, the possible alternatives beyond
temporary holding tanks if the sewer system is unable to handle the new residences, and the
likelihood that these new residences and their landscaping plans will increase the amount of
groundwater in the area thereby increasing the risk of landslides.

Most importantly, the MND fails to consider the significant effect the development will
have on the two (2) access roads leading into the Project site, which are known to traverse
through manifestly unstable areas and are therefore highly sensitive to further burden. Pepper
Tree Road passes through the Portuguese Bend landslide area — a known active landslide; and
Narcissa Drive cuts across Zone 5, which suffered the Abalone Cove landslide in 1975. The
MND contains absolutely no discussion about the project’s impact on these highly sensitive
streets, the only access ways to the project. Portuguese Bend residents must repair and rebuild
these access roads, which are paid for by the Portuguese Bend Community Association. The
addition of 47 new single-family residences or more would increase the burden on the access
roads by nearly 75%, yet the MND fails to analyze how this increased usage will affect the
geology and soils underlying the access roads.

Lastly, the Mitigated Negative Declaration does not examine the issue of the Cabrillo
earthquake fault, which was identified in another project located only a few miles from
Portuguese Bend, and fails entirely to discuss or analyze whatsoever how new development will
affect the stability of Zone 5, which experts have acknowledged as unstable (see Exhibit A,
attached hereto) and which abuts Zone 2 to the south. ‘

IV. Greenhouse Gas Emissions

The MND contains no serious discussion attempting to quantify greenhouse gas
emissions or to show with any level of good faith what specific mitigation measures will address
those impacts. Scientific accuracy is not required — but a good faith attempt to quantify the
impact and address it is required. Berkeley Keep Jets Over the Bay Committee v. Board of Port
Com'rs, 91 Cal.App.4th 1344 (2001).

V. Hydrology/Water Quality

The Mitigated Negative Declaration states that the Project will have less than significant
impacts on hydrology and water quality, with mitigation. However, in evaluating the potential
environmental impacts of the Landslide Revisions on hydrology and water quality, the Mitigated
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Negative Declaration does not consider the significant environmental impact of groundwater
draining into the Altamira Canyon, which has been designated a sensitive United States
Geological Survey ‘“blue line stream.” Altamira Canyon has been subject to severe flooding
problems caused by storm water runoff, yet the MND does not consider whether, or how, the
Project may exacerbate an existing deficient storm water drainage system. Furthermore, storm
water in Altamira Canyon, which empties into the Pacific Ocean, can create severe beach side
erosion causing the shoreline to retreat. This potential significant environmental impact is also
ignored in the MND.

The MND also does not consider the significant impact of grading and construction
activities that have the potential to result in erosion of exposed soils and transportation of
sediment into Altamira Canyon. Construction-related and urban-related contaminants may also
result in the pollution of runoff waters that would discharge into natural drainage channels.

Although the MND acknowledges that development “would alter the topography of the
undeveloped lots in Zone 2 and increase the amount of impermeable surface area,” it proposes
inadequate and unacceptable mitigation measures. (MND at p. 15.) For example, one of the
MND’s “mitigation” measures provides that “[i]f lot drainage deficiencies are identified by the
Director of Public Works, all such deficiencies shall be corrected by the applicant.” (MND at p.
16.) This does not “mitigate” the environmental effects. Rather, it defers analysis of impacts
and mitigation to the future by providing that “lot drainage deficiencies” (and any environmental
impact said deficiencies may have) will be identified by the Director of Public Works and
mitigated by applicants at a later date.

Similarly, the MND provides that “[a]ll landscaping irrigation systems shall be part of a
water management system approved by the Director of Public Works” (MND at p. 16) who will
presumably review the environmental impacts of said landscaping irrigation systems at a future
date and impose mitigation measures as necessary. As discussed above, mitigation measures
which impermissibly defer analysis to future review of environmental impacts or which requires
implementation measures be recommended in a future study are impermissible.

VI. Population/Housing

The Mitigated Negative Declaration states that the Project will have less than significant
impacts on population and housing because the Project “would result in an increase of only 0.2%
[of the City’s population],” based on a projected 47 new single-family residences. (MND at p.
18.) However, as discussed above, this reasoning is flawed in that it is reasonably foreseeable
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that there will be an increase of more than 47 new single-family residences, and likely more by
itself than the 60 additional housing units the entire city is allotted through June 30, 2014 by the
Southern California Association of Governments. Moreover, this statistic ignores the significant
impact on population and housing that the Project will have on the local region, namely the
Portuguese Bend area. Even an increase of 47 new single-family residences would represent a
73% increase in population and housing at the Project site. Therefore, the MND needs to
evaluate the potential significant environmental impacts of substantial grown in Portuguese
Bend.

VII. Transportation/Traffic

The Mitigated Negative Declaration states that the Project will have less than significant
impacts on transportation and traffic. Again, this is largely, and mistakenly, premised on the
false assumption that there will be no more than 47 new single-family residences and that new
construction will be done on a “piecemeal” basis “over a period of many years.” (MND at p.
20.) Piecemeal development over a period of many years is precisely the kind of development
that must be analyzed for cumulative impacts

The MND does not consider the local effects on Portuguese Bend of such a drastic
increase in residences, which could amount to a 73% increase, or more, in traffic in the area.
The roads in Portuguese Bend cannot withstand such a high increase in use. As discussed above,
the two (2) access roads leading into Portuguese Bend already traverse concededly unstable
areas. The Portuguese Bend Community Association collects dues to support the maintenance of
the roads at the Project site and it cannot bear the burden of maintaining the roads were usage to
be increased by 73% or more.

Furthermore, as residents of Portuguese Bend can and will attest, the Project site clearly
does not have adequate parking capacity, either for construction vehicles or additional
residences. All roads at Portuguese Bend are fire roads wherein no parking is allowed, as fire
trucks cannot negotiate the roads with either cars or construction vehicles parked on them. Yet,
the MND wholly fails to address this significant impact.

VIII. Utilities/Service Systems

The Mitigated Negative Declaration states that the Project will have less than significant
impacts on utilities and service systems, with mitigation. However, the MND admits “[a]lthough
the sewer system EIR indicated the Abalone Cove system could probably support 47 additional
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connections, the City’s Public Works Department does not have enough data to confirm this
assumption at present.” (MND at p. 21.) This does not even take into account the fact that the
development could well exceed 47 with subdivision. Moreover, the MND again unacceptably
defers mitigation until a future date. See Sundstrom, 202 Cal. App. 3d at 308-15. Rather than
fully analyzing the possible problems the new developments could cause on the sewer system
and the possible measures to address it, the MND essentially provides that the “Public Works
Department” will review and mitigate the problem at a future date. (MND at p. 21.)

For example, the MND provides “[i]f the Director of Public Works determines that the
sanitary sewer system cannot accommodate a new connection at the time of building permit
issuance, the project shall be connected to a City-approved holding tank system until such time
as the sanitary sewer system can accommodate the project.” (I/d.) This is wholly unacceptable.
The MND indicates a possible significant environmental impact may exist with regards to the
sewer system, yet does nothing more to mitigate it than deferring the problem to the Director of
Public Works at the time of permit issuance. This undermines the entire intent of the
environmental review process, which must take into account the cumulative and reasonably
foreseeable effects of a project before its approval. Review cannot be done on a piecemeal basis
after the fact.

Moreover, such a holding tank will itself result in likely environmental impacts, yet the
MND doesn’t even discuss those impacts.

Additionally, the MND does not consider the significant environmental impact of the
construction required to connect the additional developments to the sewer system and/or holding
tanks, despite acknowledging that “the City’s equipment supplier...has informed the City that
their manufacturer no longer recommends the same method of connecting to the system that was
used previously...[therefore] system evaluations are needed in order to facilitate [the sewer’s]
continued safe operation.” (MND at p. 22.) However, an EIR must be prepared if a project will
result in reasonably foreseeable indirect physical changes that may have a significant adverse
effect on the environment. See County Sanitation Dist. No. 2 v. County of Kern, 127 Cal. App.
4™ 1544 (2005) (finding EIR was required for ordinance restricting disposal of sewage sludge
because of indirect impacts, including need for alternative disposal, increased hauling, and
possible loss of farmland in reaction to the new restrictions); see also Heninger v. Board of
Supervisors, 186 Cal. App. 3d 601 (1986) (requiring EIR for ordinance allowing private sewage
disposal systems because of possible groundwater degradation in case of system failure).
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IX. Aesthetics

The Mitigated Negative Declaration contends that the Landslide Revisions will have less
than significant impacts on aesthetics, with mitigation. However, the MND fails to consider the
short-term construction impacts on Portuguese Bend. Although the Mitigated Negative
Declaration admits that the Landslide Revisions could lead to future development, its evaluation
of the aesthetic impact of this development does not take into account the fact that during
construction, grading activities would remove much of the vegetation on the site. Furthermore,
stockpiled soils, equipment and building materials would be visible from off-site areas, thereby
further degrading the aesthetic quality of the Project site and associated views.

The visual impacts of development at the Project site would be significant. Views for
current residents of Portuguese Bend, as well as views for passersby, would change from
undeveloped open space to a developed condition. This substantially degrades the existing
visual character of the Project site and its surroundings. Yet, as a mitigation measure, the
Mitigated Negative Declaration provides only that the new residences “shall be subject to
neighborhood compatibility analysis under the provisions of....[the City’s] Municipal Code.”
(MND at p. 6) This “mitigation” measure does not mitigate the significant visual impact of
development at the Project site replacing previously undeveloped open space.

Furthermore, the Mitigated Negative Declaration alleges the environmental impact
caused by the additional lighting required for the new developments is “mitigated” because
“[e]xterior illumination for new residents shall be subject to the provisions of...[the City’s]
Municipal Code.” (MND at p. 6.) However, the addition of 47 or more new residences would
increase the light and glare in the Portuguese Bend community, which is “semi-rural” (MND at
p. 2), by 73% or more. The MND fails to account for the significant impact the increased
residences would have on the specific Project site; as the CEQA Guidelines provide, “an activity
which may not be significant in an urban area may be significant in a rural area.” 14 CCR §
15064(b). Lastly, as discussed above, the Mitigated Negative Declaration does not accurately
account for the possible number of new developments, which will likely exceed 47 residences
after subdivision.

In sum, we urge the City Council to reject the Mitigated Negative Declaration. There is
substantial evidence the Project will have significant environmental impacts which are not
addressed or are inadequately addressed in the Mitigated Negative Declaration. The
environmental issues at the Portuguese Bend area are numerous and complex and a full-blown
Environmental Impact Report is required. By failing to require an EIR, the City is endangering
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the environment of the Portuguese Bend area and putting the health and safety of its citizens at

risk.

Please include this letter in the record of proceedings on this matter.

Very truly yours,
GILCHRIST & RUTTER
Professignal Corporati
Martin N. Burton
Of the Firm

MNB:az/170250_3.DOC/030309

4811.001

cc: Joel Rojas, Director of Planning, Building and Code Enforcement

Carolyn Lehr, City Manager
Carla Morreale, City Clerk
Yen N. Hope, Esq.



Stuart Miller

Attorney at Law
24411 Ridge Route, Suite 200
Laguna Hills, CA 92653 -
(949) 580-3737
fax (949) 580-3738
stuartmiller@earthlink.net

Admitted in CA and NY

June 1, 2009

Mayor Larry Clark and Members of the City Council '
City of Rancho Palos Verdes '
30940 Hawthorne Boulevard

Rancho Palos Verdes, CA 90275

Re: Zone 2
Dear Mayor Clark and Members of the City Council:

We are the attorneys for the plaintiffs in Monks v. City of Rancho Palos Verdes. We are
writing concerning the agenda item scheduled for the meeting scheduled for June 2, 2009, to.
revise the landslide moratorium ordinance and require the preparation of an environmental
impact report. This letter also addresses two other critical matters concerning the litigation.

L CEQA and Development of the Monks Lots

The public debate about Zone 2, and in particular the proposal to pursue an
environmental impact report before allowing the Monks plaintiffs to build on their lots, seem to
be influenced by several misconceptions on the part of City officials and the citizenry alike.

First, the decision of the Court of Appeal in October 2008 does not affect any lots other
than the 16 owned by the plaintiffs. The case was not a class action, and the rights of the 31 non-
plaintiff lot owners were not addressed at all. On the contrary, the Court distinguished.our 16
lots from the others. For example:

Foster stated that 16 new homes would not undermine the stability
of the area . . . . [T]he city has approved so many exemptions and
exception permits for existing homes that applying the moratorium
to plaintiffs’undeveloped lots is equally questionable. . . . Tofani
said that allowing construction on all 47 undeveloped lots "would
have a tendéncy to further reduce the factor of safety." But that
statement, without more, is rot substantial evidence as to how or
when the degired construction-on plaintifis’ 16 lots-might affect
anyone’s health, safety, or property, if at all.

(Monks v. City of Rancho Palos Verdes (2008) 167 Cal.App.4th 263, 308 ["Monks II"]
[underlining added; italics in original].) We have no interest in the fate of those lot owners who
sat out the litigation in the hope of benefitting from the labor of others, and we suggest you limit
whatever restrictions you are contemplating to them alone. It seems that the City does not
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appreciate the fact that it has already taken the Monks plaintiffs’ property. We have repeatedly
suggested that the City distinguish our 16 lots from the others in Zone 2, and have heard no
rationale for what seems to be a persistent unwillingness to do so.

Second, since the Court of Appeal’s determination that the City took the plaintiffs’
property, we have repeatedly heard the mistaken notion that the City has a choice of purchasing
the property or issuing permits, and that the plaintiffs now have to go through the ordinary permit
process, which may include CEQA. In fact, the remedy for violation of the constitutional
prohibition against taking private property without just compensation is the payment of just
compensation. Although the City "has the option of rescinding its action in order to avoid paying
compensation for a permanent taking," this alternative is only available if "any restrictions for
which compensation must otherwise be paid are not lifted," thereby "free[ing] the property from
the limits placed on development." (Hensler v. City of Glendale (1994) 8 Cal.4th 1, 13-14.) The
Court of Appeal so held in Monks v. City of Rancho-Palos Verdes (Feb. 23, 2005) No. B172698
("Monks I'), stating that just compensation is required if "any restrictions for which
compensation must otherwise be paid are not lifted.” (Id. at 13.) Therefore, any impediment the
City imposes upon the development of the Monks plaintiffs’lots, such as the requirement of
CEQA review or a demand for permitting fees, is a municipal election to forego the "option" of
allowing development in favor of the primary remedy of just compensation for the property the
City has already taken.

In other words, once the upcoming valuation trial is concluded; if the City is not ready to'
issue permits immediately, it will be obliged to purchase the property, and we will commence
execution proceedings forthwith.

Third, for multiple independent reasons, CEQA does not apply to the Morks plaintiffs’
lots. Obviously, no statute (such as CEQA) can supersede constitutional requirements, such as
those of the Takings Clause. Moreover, any proposal to build up to three single-family homes is
categorically exempt from CEQA. The Monks case does not involve a single development of 16
homes, but rather 16 unrelated developments of one home each. The Court of Appeal could have

- found a taking of any combination of lots while finding no taking of the others. Beyond that, the

City has the express power to exempt the Monks lots from any ehactment that might otherwise be
a taking: "California procedural requirements . . . ensure to the state its right to a prepayment

. judicial determination that the ordinance or regulation is excessive and . will constitute a taking,

thus affording the state the option of abandoning the ordinance, regulation, or challenged action,
or exempting parcels from iis scope if the regulation on use is excessive." (Hensler, supra, 8
Cal.4th at 19.) Finally, CEQA involves an administrative remedy. Under both Monks I and
Monks II, we are not required to pursue any administrative remedies, whether proof of geologic
stability (Morks I) or any "additional or new" ones. (idonks Il at 309.)

Fourth; Morks I forbids-burdening the Monks plaintiffs with CEQA-review—In our
opening brief in Monks II, we raised this point at length:

VA 13-282
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After the amount of compensation is deterrnined, the City must
condemn the property and pay that sum if "any restrictions for
which compensation must otherwise be paid are not lifted."
(Monks I at 13.)

The option of lifting the "restrictions” on development does not
apply simply to the 2002 enactment, but to ali restrictions
prohibiting the ordinary use of the land, i.e., the construction of
single-family homes. (See Hensler, supra, 8 Cal.4th at 13 [the
property must be "free . . . from the limits placed on
development"].) It does not allow the City to suspend the 2002
restrictions while prohibiting development under other legislation
with additional administrative requirements. Otherwise, this
lawsuit could result in a judgment that the City has taken plaintiffs’
property without compensation, and the City could lift the 2002
enactment while requiring lengthy and expensive review under
CEQA, for example. If the City ultimately decides that
construction should not be allowed under CEQA, plaintiffs would
have to sue again. If they prevail in that second suit, the City could
preclude homes through its Building Code, necessitating a third
lawsuit, and so on. Plaintiffs thus would accumulate one inverse
condemnation judgment after another, while receiving neither
;orgpde‘?saﬁon nor permission for construction. Such a procedure is
orbidden. . .. : ' '

The Court of Appeal agreed with us:

[P]laintiffs express concern that the city might impose additional or
new restrictions on their attempt to build. We expect the city to
proceed in good faith. "Government authorities, of course, may not
burden property by imposition of repetitive or unfair land-use
procedures...." (Palazzolo v. Rhode Island, supra, 533 U.S. at p.
621.) The city may not "engage in endless stalling tactics, raising
one objection after another so that the regulatory process never
comes to an-end." (Mola Development Corp. v. City of Seal Beach
(1997) 57 Cal.App.4th 405, 417.)

(Monks II at 309.) The word additional in the phrase "additional or new restrictions" includes
restrictions that are arguably already in place, such as CEQA. We do not anticipate the Court of

Appeal viewingwith favor ary pretext to avoid either the payment of just-compensation-or the — —————-—

immediate issuance of building permits.
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Fifth, the staff report anticipates that "the cost of preparing the EIR will eventually be
borne by the developers of vacant lots in Zone 2." (Staff Report at 3.) This expectation, insofar
as it applies to the Monks plaintiffs, betrays a profound misunderstanding of the City’s situation.
The City has already taken our property. Development as an "option" of avoiding just
compensation is the City’s way of avoiding paying for what it has already taken. We are very
happy with the prospect of receiving just compensation, and are not obliged to pay any money in
pursuit of a permit that may not be granted, whether that payment takes the form of funding a
CEQA study, paying an application fee, or anything else.

. Sixth, a CEQA study will be redundant. The City has already sponsored two
comprehensive CEQA reviews of development in Zone 2 by Impact Sciences, Inc., discussed at
length in Monks IT at pp. 274-75 and 308. We have heard two objections to those reports, but
both objections are so meritless as to be silly. The first is that the City never formally "certified”
the conclusions of those studies. That failure to certify was the result of the City’s
disappointment over the conclusion of those studies that there would be no adverse
environmental impact from development. The City can certify them now. The second objection
is that those studies did not address certain newly-required issues such as greenhouse gas
emissions. We do not think 16 new families breathing air in Portuguese Bend will contribute to
global warming, particularly since those same people will not be breathing elsewhere. If
greenhouse gases really do have to be addressed, staff can prepare a short update to the Impact
. Sciences reports.

Seventh, we remind you that during the moratorium period the City consulted 20 pre-trial
experts, including multiple "panels," that we had a four-month trial exploring all technical issues
in exhaustive detail, and that the Court of Appeal issued a comprehensive opinion finding no
danger. In light of all of these events, we expect that the Court of Appeal will not consider staff’s
proposal to establish "a technical panel of geologists and geotechnical engineers to assess the
impact of the Monks decision” to be consistent with its warning to the City against imposing
"repetitive . . . procedures so that the regulatory process never comes to an end." (Monks IT at
309.)

Eighth, under the partial settlement agreement we reached in January 2007, we were paid
$4.25 million to cover attorney’s fees and damages for lost use of our property through final
-judgment. This aspect of the settlement agreement does not apply to attorney’s fees or lost use
resulting from aets of the City occurring after the setflement agreement that are consequenees of
-the City’s bad faith. As we read Monks II, any "additional or new restrictions on [plaintiffs’]
attempt to build" will be contrary to the Court’s "expect[ation] the city [will] proceed in good
faith." (Monks I at 309.) We therefore will seek attorney’s fees for any work we must do in
response to the imposition of "additional or new" requirements, and will seek damages for any
delay in the 11t1gat10n resultmg from them :

I, Fraud Claim

In 2006, the Monks plaintiffs and the City engaged in settlement negotiations that
ultinately led nowhere. In the course of those discussions, the City asked us for a new
geotechnical report, and said our apphcatxon for development would be processed within 90 days
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after its receipt. We provided the report, whereupon the City demanded an additional processing
fee 0f $20,000. Although the City had not demanded that payment before, we paid it. The City
then demanded an additional sum.of between $100,000 and $250,000 for review CEQA before it
could reach a final decision, and told us the process could take an additional 27 months "or
more." We thereupon terminated the settlement negotiations, and have repeatedly demanded our
money back. We still have not received the money or any response to our demands.

. Our limitations period for a fraud claim arguably expires in July. Unless the City Council
authorizes the return of the $20,000 in full forthwith, we will have no alternative but to seek
refurn of the money through lmgahon, as well as attomey’s fees and interest.

LL Costs

The Court of Appeal in Monks II ordered the City to pay our costs on appeal. We timely
provided our bill of costs months ago, but have not been paid. Weeks ago, your attorney
promised the bill wold be paid forthwith. However, it still has not been paid, and our subsequent
inquiries about it have not been answered. Unless the costs are paid in full this week, we will
seek a cgurt ggger requiring payment, plus attorney’s fees incurred in that effort. The amount of
costs is $13,382.

‘Conclusion

We hope the City Council will realize that any impediment to the construction of the
Monks plaintiffs’ lots furthers the likelihood that the City will have to buy the property at fair
market value. Although we may disagree about the precise amount mvolved we both recognize
it is in the tens of millions of dollars.

We expect thé $20,000 and $13,382 to be paid forthwith. The checks should be made
payable to Stuart Miller Attorney-Client Trust Account. _

Please include this letter in the administrative record.

o

Very truly yours,

Scott Wellman

cc: Carol Lynch, Esq.
Edwin Richards, Esq.

b of ¢
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Kit Fox

From: Sharon Nolan [nolan4re@hotmail.com]

Sent: Saturday, April 11, 2009 12:32 PM

To: joelr@rpv.com

Co: 'Kit Fox'; rdouglas@usc.edu; 'Michael Barth'; mab@barthlaw.com
Subject: Portuguese Bend

Attachments: Zone Memorandum by Dr. Perry Ehlig 1293 005.pdf, Zone Memorandum by Dr. Perry Ehlig
1993 006.pdf

Greetings Joel and Kit,

Now given the Subject: line I'm impressed if you both opened this email ~ knowing how sublime the goings-on in
our little hamlet can be! (sic Migraine-time)

These two pages excerpted from Perry Ehligs’ Zone Memorandum speak to Zone 2.

He specifically addresses the responsibility of the additional monitoring and dewatering wells as tied to the
vacant lot development issue.

I wonder if this can be incorporated into your recommendations to the Councii on this issue.

Regardless of the position of the Monk’s attorney that only the 16 lots are at issue, | believe the other 31 iots
will not be far behind. I think we should consider the impact on hydrology in terms of 47 not 16. That’s to say
the expectation of development of the 47 lots and the additional hydrology impact that would occur make if
necessary for the 47 lots to have amortized over them the cost of necessary monitoring and dewatering wells.
Thanks for listening and considering this thought.

Happy Easter,

Sharon Nolan

/of 2 13-286 24
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Hemo of 5/26/93 from P. Bhlig 2o T, Pullisam, pege 3. '

ZOHE 2
Backprouad

Zone 2 includes about 130 acres within exlating Tract 14195 snd Tract 14300
_{except iots 1, 2, 3 and & which are in the Powtuguese Bend landslida}, and the
aubdivided land served by Vanderlip Drive. It is su area of pubdued Lopogravhy
within the centesl part of the large ancient landslide. Slopes of 5:1 and less
prevail over most 6f the ceotral sud downhill parts of Zone 2, §lopes genavally

vange batwesn 5:1 and 3:1 in the uphill pervt.

The flattest parts of Zons 2 overlie a gentlz &rough in the bedrock structure
Loeneath the slide, The siide base followed the bedrock srructurs as the plide wass
vrewslated acrosz this srea. This caused a surface hollow to develop in an
esst-west direction across thie ares shile the slide was pecitive, The hollow was
suboegquently filled by stresm and slope wash depoeite, This crvested the gentle
slopee vhich drain towerd the channala of Altsmira Cauyon.

fvailable peologic data indicate the base of the ancient landelide is st depthe
ranging frowm 180 to 260 feet below the ground surface in most parte of Zome 2,
Pour to aix deep cors holes would be desirable to mors precisely ecatablish the
leacation of the slide base bensath perts of thiz sves but new findings ave
wrldkely to have @ alignificant impact on existing Interpretations. The alide basge
1a seffledently flat in the ares segward of upper Werclesa Drive that the
overiying slide wass wesists wovement providing the water table does mol rise
shove its historle levels, Based on »ell dats, the witer table was at o depth of
50 %o 60 Fest bepeath most of this ares prior to the start of pumping in 1980, The
water tabls im currewmtly at an averege depth of about 70 fest.

Tha 25 vodevelopad lots In Tract 14195 and 15 in Traet 14500, and an uudelaraived
number in parcels sevved by Vaaderlip Drive, eould be dewveloped without adversely
affecting the stability of the large ancisnt landslide. In fackt, If development
wers combined with iustallatica of additional wells, stability would be Iimproved,
Heost lota cau be developed with minimal grading and witheut a snet import or export

of earth. Such grediog would have o fmpact on the stability of the deep-seatad
slide,

Cround weter 1s the unly vaviable within Zome 2 which affects its atebilify. Zome
2 currently containg one mopitoring well and four produecing wells. Eight to tew
mora monitoring wellis ars geeded to provide & debgiled pistura of ground weber
conditions within Zome Z. Four to aix mere producing wells sre needed to better
aontzol ground water sonditlons. If the cost of the needed wella were funded from

fean paid for permission to develop vacsnt lote, development would Improve the
stebiliky of tha lavge anclent landslide,

Bugessted Guidelines

Davelopuwent of undevelopad lots shell be perwmitted in exieting Tract 14195 and
Track 14500 {excepi: lots 1, 2, 3 and & which are in the Portuguese Berd ’

landslide), and the subdivided land served by Vanderlip Drive subject tp the -~
following stipulatiopa:

8. The lot swner must sign a covenant agreelng to perticipata in ACLAD and goy

other district whese purpose irp to maintain the land in a geslegicelly stable
cogndicion,

13-287
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‘Memo of 5/26/93 from P. Enlig to T, Pullism, page &,

-3, Tha lot owner oust pay a fee Lo help defray tha cost of installing additiongl

monitoring and produeing wells. Said fes shall not exceed the differsutial
between the awvm of ACLAD fees previously eesessed to an cquivalent aized
developed lot snd the suw previously sesesgsnd to the undeveloped lot. {The
sunual rax differewce between a developed lok and an undeveloped of equal size
i determined by the square fontage of improvements.)

&. Prior to issuance of a buildivg perwmit, a geotechniesl report muzt be
submitted to and approved by the City's geotechnical veviewers indicating what,
if sny, locsl geologic hazarde myst be rorrected prior to econgtruction, and
ahall ppecify fouadation dusigns based on £ield and laboratory stodles, Crading
exceading 250 cubic yards shall requive speciel spproval by the City staff.

d, If buiiding oceurs prior te installatlon of s sewer syetem, 2 covenant nust be
signed pgreeing to & sewer system snd providing necaassary eugements for one.

e. All lot drainepe defleiencies, If any, ldentified by kLhe City staff oust be
correeted.

£f. Rupoff from ail huildings and pewed arsas must be contalned and directed to
the straet or to an approved drsinsge course.

g. ALl othar relevant building code reguiraments must be met.

ZONR 3
Baokgrowng

About 13 soves of undevelop land 1s present within the sres bounded by the main
ahavnel of Altsmiza Cawyon on the west, Sweetbay Road om the north, and the edge
of the Portugiese Bend landslide on the east and southeast. Most of this land hse

gentie volling topography sod could be devsloped into resldential lots with only
nlnor gradinog.

Availsble dats indicates the bass of the lgrge snclent landelide {8 unesriy
horizonts! bepesth thiv arves and iz st 2 depth of 200 to 250 feet below tha
ground surfees, Thrse to Fiwe deep core holes ave neaded to coufire ¢his.

Ground water conditione are the waln varlsble affecting the steblliity of the
Ilarge apelent landslide broeath this avea. The srez sahould remslin siable as long
a6 the watar table rises ao higher than ite historie high level. The area contains
two producing wells but no wondtoring wellz. Dats From the two wellg and
projections from walls in the adjoining ares indicstes the water table 1a 10 to 15
foat lowar then it was in 1983, At present, the water table rauges from about &0
to as much a6 130 feet below the ground surface. Thras to five movitoring wells

and one ox twe sdditviomal producing wells should be installed during development
Df thia a¥eB . ) . .

Suggested OBuldelines e e

Additionel geologie studies are needed to accurately locate the base of the large

apeient lendalide beneath thig srme. If the results of suck srudies are fayorable,

devalopment sould be permitted contingent upon mesting sll City regquirswments

pertsining to developwent of residentlal tracte snd subject to the followlng

stipulations: ! ..

a. Cround water monitoring and productlon wells must be installed in accordence
with a plen approved by the RDA,

b. Surisce drainage chaunals must be paved in gccordance with a plan approved by
ths RDA.




Kit Fox

Crom: Joel Rojas [joelr@rpv.com]

sent: Monday, March 30, 2009 10:28 AM

To: '‘Robert Douglas'

Cc: 'Kit Fox'; 'Carol W. Lynch'

Subject: RE: community call for an EIR on the changes to the moratorium
Bob

Thank you your feedback. The City is currently looking into the CEQA issue.
I will forward your comments to the City Attorney and Kit Fox, the project planner.

Joel

————— Original Message-----

From: Robert Douglas [mailto:rdouglas@usc.edu]

Sent: Wednesday, March 25, 2009 9:23 AM

To: joelr@rpv.com

Subject: community call for an EIR on the changes to the moratorium

Hi Joel,

I hear that the PBCA is asking the City to conduct an EIR before making changes to the
moratorium. If that should occur, ACLAD would like to specifically request that the EIR
address the effect of storm water runoff from an additional 47 houses (worse-case
scenario) on our storm-drain system (ie. the roads). ’

To try and answer the question I looked at the old EIRs done for Altamira and the storn
irain project but the data are not sufficient. This issue is important because not all of
che storm drain improvements requested in the original project were completed and there
are parts of the system that are

already prone to overflow. Based on my "back-of-the-envelope" analysis, it

appears we could really overtax the system in an extreme storm of the type that occurred
in 2005.

Let me know if you need any additional information. Thanks.

Bob Douglas
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Kit Fox

From: Carolynn Petru [carolynn@rpv.com]
Sent:  Thursday, March 12, 2009 8:05 AM
To: JoelR@rpv.com; KitF@rpv.com
Subject: FW: PBCA Letter

FYI

From: Kathleen Olson [mailto:k.olson@cox.net]
Sent: Wednesday, March 11, 2009 9:47 PM
To: cc@rpv.com

Subject: Re: PBCA Letter

10 March 2009
From: Portuguese Bend Community Association

Re: Zone 2 Landslide Moratorium Ordinance Revisions
Planning Case No. ZON2009-00007
(Code Amendment and Environmental Assessment)

Dear City Council,

The Portuguese Bend Community Association is aware that the City has been mandated to
issue landslide moratorium exemption (LME) permits to allow for new residences under the
Monk’s decision. The above referenced Revision, including the Environmental Assessment
fails to consider the impacts or consequences of its enactment on the structure and
infrastructure of our Community Association as follows:

While the majority of the plaintiffs and other vacant lot owners in Zone 2 are members of our
Association, one of the vacant lots owned by one of the plaintiffs and several others included in
Zone 2 are not members of our Association. The City in its Staff Report has been made aware
that this parcel owner is desirous of subdivision. The City’s extension of the Revision of all of
Zone 2 will encompass several other properties also known to be desirous of subdivision. The
Environmental Assessment provided through a Mitigated Negative Declaration in no way
addresses the physical and financial impact to the logical recipients of these parcels’ storm
water runoff from roofs, driveways and, when subdivided, streets. As all roads to these parcels
travel through our community and the roads are the storm drains for the area, this additional
burden to our members has not been considered or pianned for. Should the runoff be primarily
directed to Altamira Canyon, our members are the immediate downstream recipients of this
burden and this has not been evaluated in the MND.

The handling of this additional water to be absorbed by our members (literally and financially)
at the City’s direction is impossible without detailed knowledge of the hydrology in the area,
followed by careful planning with thoughtful foresight. Other concerns to our Association
should these parcels be subdivided and developed would include those of traffic, fire and
safety.

13-290
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Page 2 of 2
We request the City refiect on the potential of their actions and reject the Staff
recommendation for the MND in favor of an entirely appropriate Environmental impact Report.
These impacts potentially include those on Altamira Canyon, street storm drains, the sewer
system capacity capabilities, traffic and safety in our community. On the basis that the City
issues building permits for new residences for the 47 undeveloped lots in Zone 2, together with
potentially existing property tear downs in Zone 2, we strongly believe that these above issues
be addressed by a full Environmental impact Report by the City prior to issuance of the
building permits.

Respectfully yours,

Kathleen Olson, Secretary

Portuguese Bend Community Association Board of Directors
Casey Porter

Mike Cooper

Tim Kelly

Patrick Burt

Chuck Himelwright

2 of 2 13-291
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Re: Modification of the Landslide Building Moratorium and the Negative Mitigation Decl... Page 1 of 2

Kit Fox

From: Joel Rojas [joelr@rpv.com]

Sent: Thursday, March 05, 2009 2:59 PM

To: Kit Fox'

Subject: FW: Modification of the Landslide Building Moratorium and the Negative Mitigation Declaration

From: Carclynn Petru [mailto:carolynn@rpv.com]

Sent: Thursday, March 05, 2009 10:58 AM

To: 'Carol W. Lynch'; 'Joel Rojas’

Subject: FW: Modification of the Landslide Building Moratorium and the Negative Mitigation Declaration

Hi Carol/Joel -
More FYI
cP

From: Marianne Hunter [mailto:2hunter@cox.net]

Sent: Thursday, March 05, 2009 10:08 AM

Ta: Tom Long

Ce: David MacMilian; Orton, William; City Council; aratcliff@pvnews.com; Uri Eliahu; Gottlieb, Jeff;
Mark_Bassett@oes.ca.gov; JudyM@ci.rolling-hills-estates.ca.us

Subject: Re: Modification of the Landslide Building Moratorium and the Negative Mitigation Declaration

Dear Tom,

Thank you for your note. Today, I’m very sad and very tired. I thought we might have found some state legislative
help now that Monks has changed the rules for California, but now I think it’s going to take history repeating itself here
for such action. Maybe affer we lose a road or homes are wrecked here again, gov’t can do it’s job to re-establish it’s
ability to rationally control building. The difference this time is that everyone knows the risks and the city and
residents are being pushed onto a melting iceberg anyway. Ironically, the speculators and dreamers who are crowding
onto this berg, will suffer also.

I believe that part of the problem that created this situation is lot owners’ lack of experience with the blind, enormity
of forces of nature. If you’ve never had to deal with it in reality, but only in the abstract, it just doesn’t compute. It goes
against human intelligence...that force within us to overcome obstacles...that we cannot think or reason our way out of a
river rising above it’s banks and washing a bridge out, rockslides so big and unstable it can takes weeks and months to
deal with a road closure, fire that sweeps across landscapes and takes what it wants. Until you have lived with it, had to
change your daily life because of it, you will never believe it can happen to you. It’s knowledge you have to experience
in the marrow of your bones; some things are stronger than you, and sometimes no one can protect you from them.
Sometimes there is no 911. My husband and I have that first hand knowledge, as do many of our neighbors here. I
think that lack of belief in harm is the case with many of the lot owners and of the appellate judge. The next step is to
meet with the lot owners, make partners of them, and figure out how we can plan this development together so we
don’t all lose.

The MND as it stands, sets us all up for further contention. If the lot owners are working with designers already and
will have to go back, maybe again and again, as we learn what sort of building will give them a house they love,
conform to our CC&R’s and be safest in process for the community of PB and RPV, more ill will, if not lawsuit, is sure
to follow. We will all be at each other’s throats, trying to get what we think is right piece by piece unless we work the
details out now. 1 am holding out hope that some suggestions based on experience from GHAD may help everyone.

CEQA doesn’t require an EIR, but neither does it in anyway preclude one and neither does Monks. I’m not the person
to be discussing the finer points of them, I trust my neighbors who know so much more than I do about them. I love
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Re: Modification of the Landslide Building Moratorium and the Negative Mitigation Decl... Page 2 of 2

my home and I don’t want to lose it, any more than anyone else does, | want my neighbors to be safe. If building begins
and mistakes are made, the cost in heartache cannot be measure in dollars.

I guess for me, it is the forces of legal maneuvering that [ don’t understand in the marrow of my bones. How it is
possible for such blind stupidity to over come reason, like a flood bearing down on a delicate bridge, is not
comprehensible to me. 1 still cannot believe in my bones there isn’t a way to reason with the tide.

Sincerely, Marianne
Marianne Hunter

310-377-1871
Portuguese Bend

On 3/4/09 7:01 PM, "Tom Long" <tomlong@palosverdes.com> wrote:
Dear Marianne,

Thank you for sharing this. I think my views are somewhat misunderstood below. Mo one is saying issue the permits
first and study safety regulations afterwards. What we are saying is that the Monks decision made it ciear that we
cannot put impediments in the way of issuing the permits. Requiring an EIR where CEQA does not require one would
be such a move. Attaching reasonable conditions to the issuance of permits (reasonable taking into account the Monks
decision) is fine. And it can happen prior to or with the issuance of the permits.
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Kit Fox

‘rom: Carla Morreale [carlam@rpv.com]

sent: Thursday, March 05, 2009 9:54 AM

To: cc@rpv.com; 'Joel Rojas'; 'Carolyn Leht'; 'Carol W. Lynch’; 'Kit Fox'
Subject: FW: 3/3/09 City Council Meeting - Item 10

Importance: High

Attachments: SDOC2162.pdf

SDOC2162.pdf
(211 KB)
Good Morning,

Please see the attached piece of correspondence from Ms. Yen Hope, Esqg. who spoke (after
Mr. Martin Burton) at the March 3, 2009 City Council Meeting.

This document has been included with Mr. Burton's late correspondence distributed at the
meeting.

Carla

————— Original Message-----

From: Yen Hope [mailto:yhope@gilchristrutter.com]
Sent: Wednesday, March 04, 2009 4:45 PM

To: cityclerke@rpv.com

!¢: Martin Burton

subject: 3/3/09 City Council Meeting - Item 10

Dear Ms. Morreale,

The attached document was inadvertently left off of the letter submitted by Mr. Martin
Burton at yesterday's City Council hearing. Can you please ensure that the following
document, which is Exhibit A to Mr. Burton's letter, is attached to the letter for the
purposes of the record on Item 10 of the March 3, 2009 City Council agenda®?

Also, can you please forward the following document to the City Council members, Mr. Joel
Rojas, the Director of Planning, Building and Code Enforcement, and Ms. Carolyn Lehr, the
City Manager, the original recipients of Mr. Burton's letter?

Your assistance is greatly appreciated and I apologize for any inconvenience. Please feel
free to contact me if you have any questions.

Thank you,

Yen N. Hope, Esqg.
Gilchrist & Rutter Professional Corp.
1299 Ocean Avenue, Suite 900
Santa Monica, CA 90401
Tel: (310) 393-4000
Fax: (310) 394-4700
(Please note my new email address: vyhopee@gilchristrutter.com) Unless otherwise expressly
gstated, nothing stated herein is intended or written to provide any tax advice on any
matter, and nothing stated herein can be used for the purpose of avoiding tax penalties
that may be imposed on a taxpayer.

* ok

Privileged/Confidential information may be contained in this message.

If you are not the addressee indicated in this message (or responsible for delivery
of the message to such person), you may not copy or deliver this message to anyone. In
such case you should destroy this message, and notify us immediately. If you or your

1 13-294
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employer do not consent to Internet e-mail messages of this kind, please advise us
immediately.

Opinions, conclusions and other information expressed in this message are not given or
‘ndorsed by my firm or employer unless otherwise indicated by an authorized representative
ndependent of this message.
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PLANNING, BUILDING &
August 1, 2006 CODE ENFORCEMENTp), 97082. 1485

Mr. Joel Raojas

Director of Planning, Building and Code Enforcement
CITY OF RANCHO PALOS VERDES

30940 Hawthorne Boulevard

Rancho Palas Verdes, CA 90275-5391

Subject: Summary of Site Observations and Cursory Review of Site Conditions, Abalone
Cove Landslide Area, Rancho Palos Verdes, Califormia

Dear Mr. Rojas:

At your request and authorization, { contacted and met with Bill Griffin of 3 Ginger Rooy, Rancho
Palos Verdes, California on Wednesday July 26, 2006. Mr. Griffin provided photo-documentation of
was has been reporied as recent movement of the Abalane Cove Landslide. In addition, Mr. Griffin
provided a site map of the area with his approximated limit of the historic movement (Figure 1}.
Observations were limited to a vehicle reconnaissance of the area with stops including the Wayfarers
Chapel, the Horan residence (20 Narcissa Drive), the Jester residence (28 Marcissa) and associated
street areas including portions of Naricssa Drive, Palos Verdes Drive South, Figiree Road, and
Cinnamon Lane.

Observations at the Wayfarers Chapel included separations between concrete slabs and concrete
cracks up to approximately t inch in width. These were confined to the eastern perimeter of the
chape! grounds associated with the breezeway and garden house (see photos 13 through 17 provided
by Mr. Griffin and Zeiser Iling Consultants, Inc. (ZKCI) Figures 2 and 3). Additional photos
illustrating distress within the interior of the garden house were provided by Mr. Grif{in (photos 19
thraugh 22).

Observations at the Jester residence (28 Narcissa Drive) were confined to the exterior of the
residence. Distress in the form ofa somewhat continues crack within the length of the driveway was
observed. This crack showed both horizontal and vertical separations on the order of Yz o 1 inch (see
photos | through 4 and ZKCI Figure 4). Additional separations and cracks were observed within the
eatry stairs and within flatwork and walls of the residence (see photos 5 through 12 and ZK.Ct photos
Figure 5 and 6).

The Horan residence (28 Narcissa Drive) included both interior and exterior observations.
Observations included movement and separation in the brick driveway and cracling and tearing of
interior drywall (see figure 7). Addition observations included uneven flooring within much of the
residence.
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CITY OF RANCHO PALOS VERDES PN 97082-1485
August 1, 2006

Steeel distress observed included general cracking of asphalt pavements that appeared to be typical of
aged pavements, other cracks that may to be related to minor movement (lower Narcissa Drive,
Photos 23 and 24 and in frontof | and 2 Cinnamon Lane, Photos 27 through 29 and ZKCI Figure 8).
and same areas that show heaving or settiement within.pavement areas (Palos Verdes Drive South

photos 35 and 36). The cracks observed are generally between 1/8 to | inch (see photos 23 through
36 and ZKCl Figure 8).

It was noted by all those that [ spoke with that the majority of the cracks and distress observed in the
area have occurred in the Jast 6 months. [t is quite possible that the distress observed has occurrad
within the last 6 months; however, my observations cannot determine the age of the distress. Some
the cracking in the pavements appear recent; however, the majority could be older than the purported
6 months. [t is not possible for me ip determine the age of the distress at the residences or cancrete
distress al Wayfarers Chapel based on my current observations.

The horizontal movement recorded by GPS survey observations during 2005 within the area in
question by Charles Abbott Assocaiales, Inc. is consistent with the movement observed during our
: recent site visit. It is recommended that GPS survey observations be continued at a frequency of our
8 quarterly readings per year. [n addition, it is recommended that site observations of the general
distress also be completed on a quarterly basis. it should be stressed to alf involved that ifa change in
the current distress regime oceurs, the city should be notified 5o that additional steps can be waken if
warranied,

We appreciate this opportunity to be of continued service to the City of Rancho Palos Verdes. Please
X call if you have any questions regarding the content of this |etter.

Sincerely,

ZEISER KLING CONSULTANTS, INC.

rincipal Enginee

CEG 1927

Expires 6/30/08

JL:MR:dm

Dist.: (3) Addressee

Anachments: Figures | through §
Photographs | through 36
Sheet C, Horizontal iviovement History
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Kit Fox

From: Joel Rojas [joelr@rpv.com]

Sent:  Wednesday, March 04, 2009 1:25 PM

To: 'Kit Fox'

Subject: FW: Proposed Mitigated Negative Declaration/ note from Dan and Vicki

From: Carolynn Petru [mailto:carolynn@rpv.com]

Seani: Wednesday, March 04, 2009 11:42 AM

To: 'Joel Rojas'; 'Carol W, Lynch'

Bubject: FW: Proposed Mitigated Negative Declaration/ note from Dan and Vicki

FYi

From: pinkhamd@aol.com [mailto:pinkhamd@acl.com]

Sent: Wednesday, March 04, 2009 10:54 AM

To: CC@rpv.com

Subject: Proposed Mitigated Negative Declaration/ note from Dan and Vicki

Hi All, Just a quick note to thank you for your time and efforts towards the Zone 2 agenda item last
night. We do appreciate all the endless hours of time and effort that each of you have put into
representing us over the years. Real quick,....... We DO understand the seriousness of complying with
the court order in the Monks case. 1 hope it was clear to both staff and the council that we were not
there to ask Council or Staff, NOT to comply with this case. What I did hear though, was a clear case
to request an EIR. What I seemed to walk away with from the council, was........ well, if we require
an EIR, the Monks people will sue us, if we don't require an EIR, we risk a certain law suit from those
that live in Portuguese Bend and literally wish only protect their homes, canyons and roads. I would
encourage the staff and council to carefully take into consideration all the information that has been
presented to you in the effort towards requiring an EIR. Thank you once again for your time and effort
in this case.

Also, we do understand that several of our concerns with the closeness of Narcissa to our home is an
Association matter. (And, NO, we are not part of the Association...none of the "Vanderlip"homes are)
We do know that the roads are private and that the City has no say in the matter. Perhaps, down the
road, there=2 Owill be funds to take this on. But until that time, we are critically impacted in many
ways.

Thanks for listening, Vicki and Dan

Access 350+ FREE radio stations anytime from anywhere on the web. Get the Radio Toolbar!
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Kit Fox

From: Jeremy Davies [jdavies@kuboaa.com]

Sent: Wednesday, March 04, 2009 8:36 AM

To: Kit Fox

Ce: clark@rpv.com; Douglas.Stern@cox.net; tomlong@palosverdes.com;
peter.gardiner@rpv.com; joelr@rpv.com; Marianne Hunter; Tim Kelly; Lowell R. Wedemeyer;
Lewis Enstedt; Gary Stokoe; Gordon & Claire Leon; Mike Cooper; Dan & Vickie Pinkham

Subject: Zone 2 Proposed Moratorium Ordinance Revisions

Attachments: Proposed.dat

Dear Mayor, Mayor Pro Tem, Councilmembers and Staff,

Good morning again! This is just a note to thank you for listening to our concerns late into the morning
hours.

One comment that obviously concerned you was the apparent feeling that we as a group were not
appreciating your support for us. This could not be further from the truth. You will recall that when you
had opposition running against you in elections, several of our community and adjacent communities
hosted events for you to state your positions and we also wrote to the newspapers supporting certain of
your positions. I believe that some of the comments made this morning are more the reactions to a
perceived lack of gravitas in some of your meetings with us since the Monks decision. This is a very
serious matter and we recognize that the City finds itself in an invidious situation as a result of the
Monks decision. We are also in an invidious situation and on occasions attempts at humor are not
appropriate or mistimed.

For brevity's sake earlier this morning I did not present in detail what I wanted to say so I am attaching
my presentation for the record. Please note that I link the Monks case which omitted consideration of
many of the matters raised last evening to the lack of in-depth analysis in the City's Environmental
Checklist Form. This forms part of the rationale for our request for an EIR. We all recognize that your
hands are are tied regarding issuing permits in Zone 2, although some of Ms Lynch's discussion towards
the end of the session seemed to be based on a belief that we are trying to stop permits. We know that
we cannot. What we want to make sure of is that the mitigating measures you put in place are founded
on as much knowledge as possible. Be assured that we are seeking to collaborate with you to the
maximum possibie but also that we wish to protect our interests (and that of the lot owners in many
respects) to the maximum.

Sincerely,
Jeremy Davies

13-301 2/
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RECEIVED

JUN 02 o
AP
TQ: Director of Planning Building and Code Enforceme'n g‘glﬁgw?gé?:i?ﬁjﬁw Date‘fj /3 A /2009
Subject: Proposed Amendment to Landslide Moratorium to permit Building in Zone 2 of the Abalone
Cove Landslide Area,Pianning Case No. ZON 2009-00007.

| would like to add the following statements to those provided for the initial hearing on this subject
considered at the March 3, 2009 City Council’s public hearing..

it would be meaningful and perhaps legally required to elaborate on the distinction between a
Subdivision and a Lot Split and /or a Lot Line Adjustment which are more likely processes to be proposed
for my property at some undefined time in the future.

| believe it to be obligatory to acknowiedge that there had been a split of the property contiguous with
mine dating back to November 1989, and that that particuiar parcei is included as one of those to be
allowed to be improved by the subject Code Amendment. At the very least, my proposal is consistent
with that previous action by the City.

There is evidence in the Staff Report, page 10-47, that my particular property was made up of three
parcels which are identified as lots 15and 16 and a portion of lot 17 in that document. { do not believe
the City, which came into existence subsequently, can legally deny any request to treat my property at
the very least as three separate parcels.

- A topic not discussed, but which is evidence that the City has historically considered my property
dividable, is the fact that the sewer line which serves my property was installed with several laterals
over the iength of the N/S property line of my property.

With respect to the City Attorney’s comment that “Mr. Downhill has enjoyed his property” { would like
the record to include the following facts:

1. My dwelling was permitted as a replacement of the building destroyed in the 1973 fire. It was
previously owned by the famous actor Charles Lawton and his wife Elsa Lanchester.

2. The City Staff denied my request to build an eguivalent structure on a flat area central to the
property boundaries which Geclogists at that time considered not to be in any way disruptive of
the stability of the property or surroundings. No excavations other than trenching for the
foundations were required.

3. lwas compelled to place the 2 level structure less than 12 feet from the property line in
common with the adjoining property which in 1989 was alloewed to be split into 2 parcels
referenced above.

4. The 2 car garage required by newly adopted RPV Code was approved only to be located where
the fire destroyed garage had been, nearly 300 fi. from the residence and approximately 10 fi.
from the property line. this substituted for the 2 car attached garage in the flat area | had

propos d.
//(4/’/71 z/(

Jack Danh«ll Owner of the property at 20 Vanderhp Dr. RPV
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Teri Takaoka

From: Carolynn Petru [carolynn@rpv.com]
wwt:  Tuesday, June 02, 2009 5:32 PM

fo: ‘Carla Morreale'

Ce: ‘Teri Takaoka'

Subject: FW: Zone 2 EIR

From: cassiej@aol.com [mailto:cassiej@aol.com]
Sent: Tuesday, June 02, 2009 5:11 PM

To: CC@rpv.com; citymanager@rpv.com
Subject; Zone 2 EIR

Dear Council,

1 do not know if you will receive this before your meeting tonight, but I thought I would try anyway. I know the
subject is later in the evening's agenda and you will be getting to it as soon as possible. Rather than restate
everything we mentioned at the previous meeting with respect to reasons why further development in the landslide
area should be properly studied and mitigated by an EIR, I felt it would just be best to remind the Council that we
are legitimately concerned about the surrounding development. We are not trying to block development, as we
know we cannot, but need to make sure any development is done safely and with full consideration of the
neighbors. This is a very reasonable position and request and I do not need to stay until 1 am to remake that point.
It is now in your hands and as it is a legal matter, you will likely discuss it with greater candor further in closed
ion anyway.

Thank you for your thoughfult consideration,

Cassie Jones
Rancho Palos Verdes

Wanna slim down for summer? Go to America Takes it Off to learn how.
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